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• Reforms to Canadian sexual assault 
law over the last 30 years

• Examine why so few sexual assaults 
result in a conviction

• What can we do to turn things 
around?



At best .3% of perpetrators 
are convicted….

…the rest walk away.

Johnson 2012



Daly & Bouhours 2010



Three decades of criminal 
law reform in Canada have 
not made any real difference.

Conclusion



1983
Law reform objectives
• Violent not the sexual nature of the assault
• End discriminatory evidence rules

Amendments
• New offence of “sexual assault”. 

Penetration not  required
• Marital rape exemption repealed 
• Evidence rules changed

• Recent complaint
• Corroboration
• Sexual history
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1987
Law reform objectives
• Bring clarity on offenses against children

Amendments 
• Prohibit sexual contact where a person stands 

in a relationship of authority, etc with the 
young person

• Refined other sexual offenses involving 
children 
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1992
Law reform objectives 
• Reform law on consent 
• Reenact a constitutionally – compliant 

law on use of sexual history evidence 

Amendments
• Affirmative/explicit consent standard
• Narrowed the meaning of voluntary
• Narrowed  mistaken belief defense
• Refined sexual history use
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1996
Law reform objectives
• Staunch applications for personal 

records

Amendments
• Substantial restrictions on records use
• Procedural regime to balance the rights 

of the accused and the complainant
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1998
Law reform objectives
• To have a sexual exploitation 

offense appropriate for people 
with disabilities

• To refine law on testamentary 
capacity
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The foundational principles governing 
all criminal cases–proof beyond a 
reasonable doubt; burden on the 
Crown and the right to silence–distort 
truth-telling and, especially in sexual 
violence cases, make it difficult to 
obtain convictions. 



Common Reasons for Not Reporting 
Adult Sexual Assault to Police 

• Shame/Embarrassment
• Thought they would not be believed
• Fear of the offender
• No family support
• No confidence in the criminal justice 

system
• Felt there was not enough evidence
• Previous bad experience

Northcott 2013



Northcott, 2013



Northcott, 2013

15 (48%) 6 (19%)

12 (36%) 10 (30%)

6 (20%) 13 (43%)



Unfounded Rates and Police Beliefs

Unfounded rates varied from 7% to 28%, 
a variation that suggests the possibility of 
varying police beliefs and attitudes on 
the dynamics of sexual assault as well as 
varying police investigation and offense 
classification practices.

Hattem 2007
Light & Ruebsaat 2007



Teenagers report
that interviewing police officers:

• Minimized  the seriousness of sexual assault.
• Were rude, cold, insensitive and 

condescending. 
• Accused the girls of “going along” with the 

assault or observed that they “did not act like 
they had just been sexually assaulted.”
• Warned them that they would be could be 

charged with making a false report. 
Vopni (2006)



Factors that may have contributed 
to low unfounded rate for WPS
• Specially trained officers

• Designated nurses to perform 
forensic examination

• Inter-agency  working group

• Participate in research 



Severity of charge laid (2007)
• Sexual assault: 98% of cases

• Other charges—forcible 
confinement; choking, overcoming 
resistance—appear to be rarely 
laid

Johnson (2012)
DuMont (2003)
Busby (2010) 



Charges are less likely if 

• No physical resistance
• Alcohol and or drugs use
• No witnesses

Frazier & Haney, 1996 
Spohn & Holleran, 2001
DuMont & Myhr, 2000
Schuller & Stewart, 2000



Kennedy 2012
Spohr & Holleran 2001 



Complainants declining to continue
• Very little research on why some 

complainants decide to withdraw a 
complaints or refuse to continue to 
cooperate.

• Could account for 40% of dropped 
charges.

Fournier, 2013
Murphy et al, 2014
Comack & Peter, 2005
Spohn & Tellis , 2012



Prosecutors
While consent is no longer legally presumed 
for wives, and although sexual history 
evidence is not automatically "relevant" and 
admissible, the legal actors—both defence 
and prosecutors alike—treat wife rape as a 
discrete category of sexual assault governed 
by unique "rules" that are based in "common 
sense" rather than law. 
Lazar 2010



Defence counsel

ullshit story that I’ve just told the judge.”

Defense Counsel “destroy the head”



Defense Lawyers

“resist legislative reforms intended to 
constrain the influence of rape myths”  
because they “see the amendments as 
politically motivated and contrary to the 
principles of fundamental justice.”
Comack & Balfour 2004



Defence Counsel

Their websites advertised 
• aggressive advocacy
• trivialized sexual violence
• contain misleading law
• accounts of sexual assault are often 

false and fabricated 
• sexual assault complainants are 

likely to be believed.
Craig, 



1500

PROSECUTED 
2800

CHARGES LAID 
5600

RECORDED AS A CRIME 
13,200

REPORTED TO POLICE 
15,200

REPORTED TO SURVEY 
460,000

ACTUAL INCIDENTS  OF SEXUAL ASSAULTS 
UNKNOWNJohnson 2012

]Tell no 
one

90% no 
report

14% no 
investigation

50% of charges are dropped 
before trial. 

55% of tried cases result  
\result in an acquittal.

60% no charge following 
investigation



Judges: Ascribe to rape myths

… The parties met in… 
“inviting” circumstances…two 
young women…dressed in a 
tube top without a bra and 
jeans and both women were 
made up and wore high heels… 
made their intentions  publicly 
known … The accused was led 
by the circumstances to 
conclude that sex was in the 
air. … the defendant was a 
clumsy Don Juan. Rhodes 
(2011)



Judges: Ascribe to rape myths

Sexual attacks are still viewed 
by some as private, individual 
matters stemming from either 
unfortunate but isolated 
encounters with strangers or 
as the natural, but 
uncontrollable and therefore 
not culpable, responses of 
man to the seductive powers 
of loose women.

Busby 2014



THE COURT: Are there any particular words you 
must use like the marriage ceremony?
MS. MOGRABEE: Yes…he must ask if she is willing 
to engage in the sexual activity --
THECOURT: He must ask to go that far?
…
MS. MOGRABEE: The state of the law is at is, Sir. 
It’s all set out in the case law.
THE COURT: Well can you show me one of these 
places it says that there’s a some kind of 
incantation that has to be gone through? Because 
it’s not the way of the birds and the bees.



• “why didn’t you just sink your 
bottom down into the basin so he 
couldn’t penetrate you?”

• “why couldn’t you just keep your 
knees together?”

• “If you were…frightened you could 
have screamed.”



• “the accused hasn’t explained why she 
allowed the sex to happen if she didn’t 
want it.”

• “She knew she was drunk…Is not an 
onus on her to be more careful?”

• asking if he had a condom lead to “an 
inescapable conclusion [that] if you 
have one I’m happy to have sex with 
you”.



Judges frequently misapply 
consent law finding that the 
complainant did not explicitly 
communicate non-consent. 
Ruperelia 2006 
Gotell 2006
Vandevort 2012



Some Observations About Spousal Sexual 
Assault Cases

• Strangulation is not taken seriously even though it carries the 
danger of life threatening injury or serious permanent damage 
and is a known precursor to homicidal violence.

• BDSM practitioners do not face a heightened risk of 
prosecution in Canada.

• Defence counsel appropriate BDSM practices to raise a doubt 
about whether complainants have consented.

• PSH is used when defendants raise consent to BDSM but a 
defendant’s prior violence is rarely used to contextualize a 
BDSM-related defence.

Busby 2012



Sex assault convictions are 
more likely than other offenses 
to be overturned on appeal.

Tanovich



How have feminist-inspired law 
reforms fared?

• Sexual assault, per se, is not seen as injurious
• Sexual reputation history is relied on at all levels 

of decision-making
• Corroboration and recent complaints reforms 

ignored
• Affirmative contemporaneous consent is not 

always required
• Right to full answer and defense outweighs other 

considerations



What can we do to turn 
things around?



http://www.justice.gc.ca/eng/cj-jp/victims-
victimes/cal/video.html

https://tvo.org/video/programs/the-agenda-
with-steve-paikin/the-truth-about-trauma

https://www.cbc.ca/player/play/2686216075

http://www.justice.gc.ca/eng/cj-jp/victims-victimes/cal/video.html
https://tvo.org/video/programs/the-agenda-with-steve-paikin/the-truth-about-trauma
https://www.cbc.ca/player/play/2686216075

